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INSURANCE COMPANY 

Preliminary Statement 

In January 1934 one Harvey Speaks wa^ an em¬ 
ployee of the National Capital Press, Inc. On Janu¬ 
ary 17, 1934, he suffered a heart attack as the result 
of which he died on January 19,1934. His widow, Les- 

i 


i 

i 






2 


sie Speaks, appellant in the above-entitled cause, filed 
a claim for workmans compensation on the ground 
that the heart attack had been brought on by a strain 
incurred while the said Harvey Speaks was at work. 
After a full and complete hearing, the Deputy Com¬ 
pensation Commissioner, Robert J. Hoage, before 
whom the hearing was held, found as a fact that the 
employee died on January 19 as the result of acute 
dilatation of the heart and cardio renal hepatic disease, 
which was of long standing and that there was a suf¬ 
ficient diseased condition of the heart to cause an acute 
dilatation such as was found by the Coroner at an au- 
topsy performed on the body of the said Harvey 
Speaks. 

The said Deputy Commissioner further found as a 
fact that there was insufficient evidence to establish 
that the employee suffered a sufficient strain to bring 
about the acute dilatation of the heart which resulted 
in his death. As the result of his findings, the said Dep¬ 
uty Commissioner rejected the widow’s claim for com¬ 
pensation. 

The appellant then filed a bill in equity in the Su¬ 
preme Court of the District of Columbia alleging that 
the finding of the Deputy Commissioner was not in 
accordance with law’, and therefore, the order based 
upon it should be set aside. Robert J. Hoage, Deputy 
Commissioner, The National Capital Press, Inc., the 
employer of the said Harvey Speaks, and the Liberty 
Mutual Insurance Company, carrier of the compensa¬ 
tion insurance of the said the National Capital Press, 
Inc., were named defendants. All of the defendants 
filed motions to dismiss the bill of complaint on the 
ground that it did not state a cause of action, and on 
the specific ground that the bill of complaint with 
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the exhibits attached, namely, the transcript! of tes¬ 
timony taken before Deputy Commissioner Robert J. 
Iloage, and his order of rejection made May 29, 1934, 
which transcript and order were made a part of the 
bill of complaint by reference, showed clearly “hat the 
findings of fact by the Deputy Commissioner w^re sup¬ 
ported by competent evidece, and, therefore, the re¬ 
jection of the claim based upon those findingsj was in 
accordance with law. 

The court below, after consideration, grafted the 
motions to dismiss. 

The appellant here, plaintiff below, is now appeal¬ 
ing from the order or decree of the Supreme Court of 
the District of Columbia, entered after appellant had 
advised the Court that she was desirous of and had 
elected to stand upon her bill of complaint a^ drawn 
without amendment, dismissing the bill of complaint. 

The Law 

It is too well settled to require any argument that 
the findings of fact by the Deputy Commissioner are 
final and conclusive when such findings are supported 

o found 
ee Cro- 


by any competent evidence, and that the facts s 
are not reviewable by the courts on appeal. S 
ivell vs. Benson , 285 U. S. 22; Voelil vs. Indemnity In¬ 


surance Company of North America. 288 TJ. 
New Amsterdam Casualty Company vs. H d 
Fed. (2nd) 468. 


S. 162; 
age , 62 
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THERE WAS AMPLE COMPETENT TESTIMONY 
IN i THE RECORD TO SUPPORT THE FIND¬ 
INGS OF FACT OF THE DEPUTY COMMIS¬ 
SIONER. 


I. 

The Facts Respecting Conditions of Employment 

The record in this case shows that one Harvey 
Speaks on January 17, 1934, was in the employ of 
the appellee National Capital Press, Inc.; that on 
January 17, 1934, he was sent by one of his superiors 
to a gasoline station approximately 240 feet away 
from the building in which he was employed, in order 
to get a five gallon can filled with gasoline. He ap¬ 
parently went on the errand, had the can almost filled, 
and brought it back to his place of employment. Some 
time thereafter, the record does not disclose how long, 
he was found lying on the floor near the elevator on 
the third floor of the building in which he worked. The 
can of gasoline had been “set down” beside the ele¬ 
vator doors just as he always “set it” when he closed 
the elevator doors behind him. 

When he was seen he was lying on the floor near the 
elevator, apparently in great pain. A doctor was 
called, vrho examined him and ordered his removal 
to the hospital. 

No one saw the deceased employee bring the gaso¬ 
line from the filling station. No one who testified 
knew whether he carried it without resting or whether 
he rested every five or ten feet on the way back or 
whether he wheeled the can of gasoline in a cart or 
wheelbarrow. The employee undoubtedly reached the 
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third floor of the building by means of the freight 
elevator which was electrically operated, although no 
one saw him. In addition, there is no prooj: as to 
whether the employee held the can while riding up 
on the elevator or whether he had placed it on the 
floor of the elevator car. The assumption of course 
is that he set it down. 


There Was Ample Medical Testimony to Support the 
Findings of the Deputy Commissioner 

While there is some conflicting medical testimony 
in this case with respect to the connection between 
the man’s employment and his death and respecting 
the possibility or probability of the man’s condition 
having resulted from a strain, which may have re¬ 
sulted to him as the result of carrying the can of gas¬ 
oline, there is ample testimony in the record jto sup¬ 
port the conclusion of the Deputy Commissioner that 
there was no causal relation between the man’s death 
and his employment. 

It was obvious at the hearing before the deputy 
commissioner that Dr. Murphy the deputy coroner 
and Dr. Cohen and Dr. Cafritz, the doctors ^dio at¬ 
tended the employee during his last illness, did not 
believe that his death resulted from carrying the gas¬ 
oline. 

Dr. Christopher J. Murphy, Deputy Coroner for 
the District of Columbia, was called as a witness for 
and on behalf of the claimant, the appellant in this 
case. He testified that in connection with his official 
duties as Assistant Coroner of the District of Co- 
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lumbia lie performed an autopsy upon the body of 
tlie deceased employee, Harvey Speaks; that he found 
the deceased’s heart in a very badly diseased condi- 
tion; that there was sufficient diseased condition of 
the heart to cause a dilatation of it without any exer- 
tion whatsoever; that the man was in a very bad con¬ 
dition so far as his heart was concerned, and he could 
have dropped dead without doing* anything. The doc¬ 
tor’s comment was that “the man was dead walking 
around.” (R. 68) 

Dr/Murphy testified that the autopsy revealed that 
there were plastic or sticking adhesions to the right 
auricle and aorta of the deceased employee’s heart. 
There was an exudate purulent in character, that is, 
more or less pusy. The autopsy, according to this 
witness, disclosed that the deceased was suffering 
from a septic pericarditis, which is an infected in- 
volvment of the pericardium or the outside lining of 
the heart, as well as other damage to the heart. The 
heart was markedly enlarged with periods of degen¬ 
eration almost sloughing in character. The right 
heart was dilated markedly. There was advanced 
thickened, sloughing, degenerated aortitis, that is an 
advanced inflammation of the arch of the aorta. An 


examination of the lungs showed that the left lung 
had collapsed, and there was a veinus engorgment of 
both lungs. His liver showed advanced cirrhosis and 
that the cause of the death was cardio renal hepatic 
disease, which is a disease of the heart, the kidneys, 
and the liver, advanced in type, and is associated 
with the terminal condition which was disclosed, 
namely, an acute cardiac dilatation. (R. 64) 


The doctor, when asked if in his opinion the carry- 
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nig- of a five gallon can filled with gasoline f<|)r a dis¬ 
tance of 240 feet was too great an exertion on “this 
individual” replied: “I wouldn’t say that, but I would 
say that the carrying of a five gallon can was exertion, 
but I wouldn’t say that carrying a five gallon can too 
great an exertion for this individual.” Tli^ doctor 
also stated that he could not answer, and did hot think 
anyone could answer, the question as to whether the 
carrying of the gasoline would be extreme exertion for 
a man in his condition, because of the fact tln|t lifting 
five pounds may have been extreme exertion to him and 
maybe lifting one hundred pounds would not have been 
exertion to him. That all depended upon how well his 
heart was compensating for the amount of diseased 
condition which existed therein. (R. 65, 66) 

The doctor, when asked whether or noi; in his 
opinion the action of carrying the gasoline precipi¬ 
tated the acute onset which resulted in the eniployee’s 
death, stated: “Mr. Hoage, I can’t answer that that 
way. We have numerous occasions, and I dm talk¬ 
ing from experience on autopsies, where [people’s 
hearts were not as bad as his will die in bod where 
they are under no exertion.” The doctor th^n stated 
that there was sufficient diseased condition of the 
heart to allow dilatation to occur without any exer¬ 
tion whatsoever. (R. 66) 

The doctor was then asked if there was any evi¬ 
dence of trauma or immediate strain, and he replied: 
“None, because of the fact that, I say, l^e had a 
sloughing condition in his heart. He hadl a peri¬ 
carditis which is not due to injury but ip just a 
natural existing thing from some effects of jinfection 
of the deposits in the heart and set up a peri¬ 
carditis. In other words, the man was ddad walk¬ 
ing around.” The doctor was asked if |ie found 


8 


sufficient evidence that there could have been death 
at any moment and he replied: “Yes. Whether this 
additional strain had anything to do with hastening- 
the termination, 1 don’t know how I could tell that 
because of the fact that the heart was in such bad 
condition at the time of the autopsy.” (R. 69) 

Dr. Murphy then testified that there was some 
doubt in his mind as to whether or not the onset was 
precipitated by strain, but there was no doubt in his 
mind that there was sufficient diseased involvement 
to precipitate the onset of a heart attack. The doc¬ 
tor then said that the one is speculative and the other 
is certain. He stated that he wanted to be fair to 
everybody and didn’t want to sav anvthing that he 
couldn’t Substantiate by the facts. (R. 68-69) 

The doctor stated that he was basing his testimony 
and his opinion on the conditions as he saw them with 
his own eyes, and that he found a condition which did 
not develop at the time of the death of the deceased 
employee but one that was of long standing, and 
whether the acute dilatation ivas brought on by exer¬ 
tion or whether it was a terminal thing as a. result 
of the diseased condition there was no way that he 
could answer that. There ivas nothing in the case 
that would allow him to answer it. (R. 69-70) 

On the testimony of Dr. Murphy alone, the Deputy 
Commissioner’s finding of fact that there was not 
sufficient evidence to establish that the employee suf¬ 
fered sufficient strain to bring about the acute dila¬ 
tation of the heart which caused the employee’s death 
is substantiated. Dr. Murphy was testifying in the 
case for the claimant and, of course, the claimant is 
bound bv his testimonv. The claimant’s own witness, 
the doctbr who was in the best position to know the 
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employee’s condition stated in effect that there was no 
way to determine whether exertion brought on the 
attack or it naturally resulted from the employees’ 
diseased condition. 

In addition to Dr. Murphy’s testimony, the Deputy 
Commissioner’s findings are supported by other evi¬ 
dence. There was introduced in evidence the signed 
statement of Dr. M. H. Cohen, addressed to tfye insur¬ 
ance carrier, in which Dr. Cohen states, as his opinion, 
after having seen the employee on January 17, 1934, 
at the place of his employment, having ordejred him 
to the hospital, having seen him at the hospital, hav¬ 
ing examined the records of the hospital and the au¬ 
topsy report of Dr. Murphy that: “Inasmuch as this 
man died of cardiac failure superimposed upon the 
long-standing cardiac disease I believe that the attack 
was coincidental with and not caused bv his work 
or anvthing he might have been doing while at work.” 
(R. 99) 

There was also introduced in the record a letter 
signed by Dr. E. A. Cafritz, addressed to the insurance 
carrier, in which that doctor summed up Ins treat¬ 
ment of the employee and reported his conclusions in 
the case of Harvey Speaks vs. National Capital Press, 
Inc. Dr. Cafritz had treated Speaks while he was 
at Emergency Hospital. This doctor statecf as his 
conclusion that “the autopsy findings of thisj patient 
reveal that he had been suffering with an old. cardio¬ 
vascular-hepatic disease with a superimposed cardiac 
dilatation and purulent pericarditis and septicemia. 
There is no evidence of injury and it is evident that 
this attack was not the result of his work but co¬ 
incidental with it.” (R. 100) | 

These two doctors testified. On cross-examination 
Dr. Cohen was asked to assume that the employee had 
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carried the gasoline for 240 feet, had put it in the 
elevator, pushed the button; the elevator went up 
three floors; that he had set it off, and that he was 
seized with a heart attack around that time, and he 
was then asked what in his opinion was the causal 
relation between the attack and the man’s occupation, 
if any, taking into account all of the other facts, and 
the doctor replied: “Well, that is the point. Taking 
the man’s physical condition at the time this hap¬ 
pened, the condition of his entire system and liver 
and kidneys, that showed long, drawn-out, chronic 
conditions that have existed for a long time, 1 do 
not see how anybody could say this man was killed 
by carrying this can of gasoline.” (Italics ours) 

The doctor then stated: “I think to put it a good 
way would be to sav this was more or less a coinci- 
dence rather than an accidental thing or a causal 
thing.” (R. 86) 

Later, under cross-examination, the doctor, after 
looking over the hospital records and an electrocardio¬ 
gram which was done on the man stated that: “When 
vou get a severe degeneration of the heart muscles 
and a loiig drawn-out process with something such as 
described in Dr. Murphy’s findings you get an in¬ 
volvement of the partition between the two openings 
of the heart which causes a complete heart block. It 
looks very much as though this thing ivas due to 
come on in spite of what this yuan ivas doing ” Dr. 
Cohen farther testified that in his opinion the acute 

dilatation of the heart which ultimatelv resulted in 

•/ 

the death on January 19 took place about two days 
after the first attack which Speaks suffered. He 
stated that in his opinion if the acute dilatation had 
taken place in the first instance, it would have re- 
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suited in immediate death and the patient ^vould not 
have lingered two days. (R. 88-S9) j 

Dr. E. A. Cafritz, testifying for the employer and 
insurance carrier, stated that: “Dr. Murphy’s find¬ 
ings would indicate that this man suffered over a 
long period of time from a chronic heart Condition. 
* * * When you get a heart sloughing in character it 
does not take a great deal of-Anything may hap¬ 

pen. The patient may be standing on his feet and 
die. He may walk up and make a step oj* he may 
do anything at all. He may be found in bed dead. 
It does not require any exertion at all jwith the 
condition as described in this report.” (R. 91-92) 

Dr. Cafritz, when asked whether or nbt in his 
opinion the man’s death was brought about by his 
work “or that his work was more or less of a co¬ 
incidental thing” replied: “I could say if was co¬ 
incidental, and I could not prove it. As I said before, 
it might happen at any time even if the mar; was not 
working.” (R. 92) 

From the foregoing it can readilv be seen that there 
is ample testimony in the record to support the find¬ 
ings of fact of the Deputy Commissioner that there 
was sufficient diseased condition of the heartj to cause 
an acute dilatation such as was found by the Coroner 
and that resulted in the employee’s death; and that 
there was ample justification for the Deputy Com¬ 
missioner to find that there was insufficient evidence 
to establish that the employee suffered sufficient strain 
to bring about the acute dilatation of the he4rt which 
caused the employee’s death. (R. 102) 

The claimant called Dr. Arthur H. Simmons as a 
medical expert and heart specialist to testify, in an- 
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swer to hypothetical questions, as to his opinion 
respecting the cause of the mail’s death and the causal 
connection between his death and his employment. 
This doctor testified that in his opinion the carrying 
of the gasoline brought on the heart attack which 
resulted in his death. This doctor, however, testified 
before Dr. Murphy had testified, and used as the basis 
for his testimony a brief report which Dr. Murphy 
had furnished the Compensation Commissioner. Dr. 
Simmons’ testimony must be entirely disregarded in 
view of his assertions on cross-examination that the 
record that he had, and upon which he based liis 
testimony, did not show that the man might have died 
almost at anv time anywhere or that he might have 
died at home in bed. Dr. Simmons stated that if it 
had been proven that Speaks had a coronary dis¬ 
ease he would have admitted that, but in his opinion 
the evidence did not show that Speaks had a coronary 
disease. (R. 48) 

The uninpeached testimony of Dr. Murphy is that 
the autopsy revealed a badly diseased heart, and that 
the valves of the heart were so badlv infected that 

ms 

they were sloughing in character. (R. 63-64) 

Speculation Not Allowed 

It is true that the employee suffered a heart attack 
while he was at work as a result of which he died, but 
that fact alone affords no basis for an award and is 
not conclusive proof that the death arose out of the 
employment. Appellants’ contention is that it is. 
(In appellant’s statement of Questions Involved, 
Appellant’s brief, page 3.) 

A claimant in a compensation case must carry the 
burden of establishing his or her claim. This Court 
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has so stated in the case of Indemnity Insurance Com¬ 
pany of North America vs. Iloage , 61 App. D. 0. 173, 
58 Fed. (2d) 1074. This court held: j 

44 This statutory presumption, however, fur¬ 
nishes merely a basis for proof and rjot a sub¬ 
stitute therefor. It does not shift tlje burden 
of proof from the claimant to prove by substan¬ 
tial evidence that the injury arose out of and in 
the course of his employment.” 

See also New Amsterdam Casualty Company vs. 
Ho aye, 60 App. D. C. 40, 46 Fed. (2d) 837: 

In the instant case the Deputy Commissioner was 
absolutely justified in not finding that there jwas suffi¬ 
cient strain incident to the employment to have pre¬ 
cipitated the heart attack. The doctors familiar with 
the facts were obviously not prepared to cojnnect the 
heart attack with the man’s employment. Tlje Deputy 
Commissioner was justified therefore in applying the 
rule laid down in Madore vs. New Departure \Mfg. Co., 
134 Atl. 259, and approved by this court, ^here the 
Court said: j 

4 4 The fact that injuries, whether ffom acci¬ 
dent or disease, happen contemporaneously or 
coincident with the employment, affords no 
basis for an award under our Act. Injuries of 
that nature which arise in the course of the 
employment, unless they also arise oiit of the 
employment, do not come within our Act. * * * 
If, upon the facts, the medical expert is merely 
willing to testify that the disease might have, or 
was likely to have, resulted from the employment, 
or the conditions under which it was carried on, 
but is unwilling to go further and testify that in 
his opinion, taking into consideration ajl of the 
facts presented and considering every otljer hypo- 
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thesis suggested, it was reasonably probable that 
the disease resulted from the employment, and 
therefore the employment was its direct cause, 
the Commissioner, of course, should not conclude 
that the disease did result from the employment, 
unless the facts outside this medical testimony 
fairlv warrant that conclusion.” 

The testimony of the two doctors who treated the 
* 

deceased employee was that in their opinions the onset 
of the heart attack was coincident with the employ¬ 
ment and was not caused bv it. Reiving on that testi- 
mony, as he had a right to do, the Deputy Commis¬ 
sioner was justified in not making an award of com¬ 
pensation. He merely followed the decision of this 
Court in the quite recent case of Ayers vs. Hoage , 61 
App. D. C. 388, which held that the mere fact that an 
injury is contemporaneous or coincident with the em¬ 
ployment is not a sufficient basis for an award. The 
language of the Court’s opinion is as follows: 

“An injury ‘arises out of’ the employment 
within the meaning of the compensation act when 
it occurs in the course of the employment and as 
the result of a risk involved in or incidental to the 
employment or to the conditions under which it 
is required to be performed. The mere fact that 
the injury is contemporaneous or coincident with 
the employment is not a sufficient basis for an 
award. Indemnity Insurance Co. of North Amer¬ 
ica vs. Hoage, 61 App. D. C. 173, 58 F. (2d) 1074; 
60 W. L. R. 450; Madore vs. New Departure Mfg. 
Co., 104 Conn. 709, 134 All. 259. In the Madore 
case, the court said: ‘Before he can make a valid 
award the trier must determine that there is a 
direct causal connection between the injury, 
whether it be the result of accident or disease, and 
the Employment. The question he must answer 
is, Was the employment a proximate cause of the 


disablement, or was the injured condition merely 
contemporaneous or coincident with the employ¬ 
ment? If it was the latter there can be no award 
made.’ ” 

Conclusion 

From the foregoing it is clear that there }s ample 
competent testimony to support the finding^ of the 
Deputy Commissioner and therefore the ordek* reject¬ 
ing the claim is in accordance with law and therefore 
the order of the Supreme Court of the District of 
Columbia from which this appeal is taken should be 
affirmed. 

Respectfully submitted, 

Arthur J. PhelaJs t , 

Attorney for National Capital Press , Inc., 
and Liberty Mutual Insurance Co., 
Appellees. 


March 25, 1935. 


